RECENT DECISIONS
Evidence -Admissibility of Dying Declaration -Lee H. Allen was convicted in the Ontario County Court for manslaughter in the first degree, and from a judgment of the Appellate Division of the Supreme Court, affirming the County Court's judgment on the verdict, defendant appealed. Held: The Court of Appeals reversed, holding that statements by the victim about twelve hours before her death were inadmissible as dying declarations. People v. Allen, 90 N.E. (2d) 48 (1949 New York) .
The principle upon whice dying declarations are received in evidence is that the mind, impressed with the idea of approaching dissolution, acts under a sanction equally powerful with that which it is presumed to feel by a solemn appeal to God upon an oath. Safety in receiving such declarations lies only in the fact that the declarant is so controlled by a belief that his death is certain and imminent that malice, hatred, passion, and other feelings of like nature are overwhelmed and banished by it. The evidence should be clear that the declarations were made under a sense of impending death without any hope of recovery.' However, the admissibility of dying declarations does not depend upon any particular form of expression. There is no unyielding ritual of words to be spoken by the dying, 2 and the fact that the declaration is made some days or weeks prior to the death of the declarant does not render it incompetent.
3
What is decisive is the state of mind of the declarant. Even so, the state of mind must be exhibited in evidence and not left to conjecture. The patient must have spoken with the consciousness of a swift and certain doom. 4 In Shepard v. United States, Mr. Justice Cardozo said, "Fear or even belief that illness will end in death will not avail of itself to make a dying declaration. There must be a "settled hopeless expectation" that death is near at hand, and what is said must have been spoken in the hush of its impending presence."
5 If the declarant thinks there is a slight chance of living, the declarations are inadmissible.
6
The declarant's certainty that he is about to die and the lack of all hope of recovery may be proven by his express language or conduct, or inferred from his physical condition and obvious danger, or acquiescence in the opinions of doctors or others stated to him, or other adequate circumstances.
7 But, as the guarantee consists in the subjective "People v. Sarzano, 212 N.Y. 231, 106 N.E. 87 (1914 effect of the approach of death, the declarant should appear to have had a consciousness of the approach of death; and this consciousness must of course exist at the time of making the declaration.s Thus if a declarant believes and exhibits the belief that his death is imminent and because of this belief makes a statement naming his assailant, the declaration should be admissible as a dying declaration. However, the peculiar facts and circumstances of each case are applied to the rule and if the rule is satisfied then the statement is admissible. In the instant case, the declarant, Mrs. Allen received the last rites of her church shortly after arriving at the hospital, suffering from an abdominal wound inflicted by a bread knife. She made repeated statements to various people that she thought she was going to die, and during the 5 days she lived, she never once expressed any belief or hope of recovery. There was no evidence to indicate that Mrs. Allen thought her death was imminent or that she made her statement because of the fear of imminent death. The declaration in dispute was made to the declarant's mother about twelve hours before death in narrative fashion recounting the events of the stabbing.
It is the opinion of the writer that the Court of Appeals was correct in holding the declaration inadmissible because, applying the rule to the facts in the instant case, it is clear that the declarant, Mrs. Allen, did not speak under a sense of impending death and as a result of the sense of impending death. Therefore since the rule was not satisfied the Court of Appeals in the instant case could only reverse the judgment, assuming the settled rules as to dying declarations may not be broadened except by statute. 
